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The Time to Gift is Now 

After a contentious political battle and widespread media attention, Congress passed 
the Tax Cuts and Jobs Act on December 20, 2017. This final bill adds a measure of 
certainty, while creating significant opportunities, for wealth transfer strategies 

across the planning spectrum.  
 

The federal lifetime gift and estate tax exemption equivalent of the unified credit, as well as the 
federal generation-skipping transfer tax exemption, are temporarily increased per individual 

from $5mm (indexed for inflation) to $10mm (indexed for inflation).  
 

Clients Should Consider Making Lifetime Exemption Gifts While the Larger 
Exemption Amounts Still Apply: 

 

• New exemption amounts are scheduled to “sunset” in 2026 to 2017 values (indexed for inflation). 
• Individuals today have a greater opportunity to accomplish wealth transfer via gifts NOW, 

prior to exemption amount reduction. 
o A client who doesn’t make FULL use of the enhanced exemption amounts during this 

time will lose them under current law. 
o Think about the leveraging power of life insurance in connection with an irrevocable life 

insurance trust, and/or a dynasty trust, to maximize the benefits! 
 

Understanding the Technical Aspects (A Numerical Example): 
 

• Suppose someone has done no lifetime gifting. If they only give away $3mm against their 
exemption today, what happens if they die after 2025?   

• Disregarding indexing for inflation and post-gift changes in the law, they would have $2mm of 
unified federal and gift tax exemption remaining at death, due to the technical calculation of 
federal estate tax. 

• For example, assume a $17mm date-of-death estate value, after the $3mm of lifetime gifts. The 
$3mm (not including any post-gift appreciation) is added back to the $17mm to derive the tax 
base. The tax is calculated on this gross amount, and then a credit against the tax is allowed, which 
is the equivalent of the full $5mm exemption.  
 

• However, suppose this individual gives away over $5mm instead, taking advantage of 
the temporary increase in their federal lifetime gift tax exemption. What happens? 

• Just like a gift of $5mm or under, all future growth on a gift over $5mm is permanently removed 
from the tax base. The gifted exemption amount is also recovered in either scenario for calculation 
purposes at death. The difference is the amount of the credit against the assessed tax that will be 
allowed. 

o In 2012, Congress attempted to pass legislation to address whether the credit existing at 
the date of a gift over the applicable exemption amount would apply vs. a reduced credit 
that may exist at the date of death. This is known as the “clawback” effect. The legislation 
failed, and the IRS continues to maintain the regulatory authority to address the issue. 

• Whether the IRS decides to address the clawback issue or not, there is a lost opportunity to 
remove the growth on these gifts in excess of $5mm without incurring a gift tax (as would 
otherwise be the case if the exemption had not been increased) if these "excess" gifts are not 
made between now and 2026.   


